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A eed by boch. Iheſe Co- ireſſes and their Blis 


Thus far, both Parties re. 19 7 


„ the 3d Turk. deem, in 1638, from the Plaintift's Grand-father, of the ſecond Turn; under which, Dr. Brearey, the 
date Incùmbent, was preſented ; but the Plaintiff now 5 an old Entail, and that it is not barr d, 


Y » 


10 Defendant was advisd not now to centend the Plaintiff's, Entail of the ſecond Turn, but to inſiſt upon 
his Title to the third; which, accordingly by his Plea he has done, and derives a Title to the third Tarn, 


ET bent; and from him, nt, to the {aid Dr. Robert Hi 
Ara Q. Elia. Time. Hie alſo ſhews particularly, That the ſaid Robert More was preſented by one Aherton 


tlie next Preſentation from the ſaid Lord Willoughby, in the third Turn, (which the Defendant claims) That 


_ alledges; ) That the preſent Turn is the third, and belongs to him, ſhewing himſelf. Grand-ſon and Heir 
F Of the faid Dr. Hitch, to whom he had ded; | 
| 1 Turn K. Charles 24's Plaintiff and him being reduc d to this, Whether this preſent Vacancy be in the ſecond or third Turn, 


* 


E x S1- Form tequird to bring a Matter of Fact to Tryal, that this preſent Vacancy, is a 
3 This is the 3 Turn. cater, 7 N „„ . | Fs AE 


\ 
* 


3. 


. third Turn, would not join Iſſue, and go to Tryal ; but demurs to the Plea, as not good in Law ; and 


15 | inſiſts upon this Nicety, that the Defendant ought to have travers d, or deny d, that the laſt Vacancy - 

' Plaintiff waves a Tryal. was a Vacancy in the 7 Turn, (as the Plaintiff had alledgd ;) but inſtead of that, has deny d, that the 
* acancy in the ſecond Turn. And though it be the ſame 1 5 5 to try whether the 

ence that proves the 


1 eſent Vacancy is a l | 
Obj. toDefendant'sPlea 5 Vacancy was in the firf Turn, or this in the ſecond Turn; and the very ſame Evi 
one, proves the other. Vet in Strictneſs, the latter being the Conſequence of the former, the firſt olight to 


5 „ © _.* have been travers d; and for Want of the Defendant's doing that; tho' he did what was tantamount, the 
Judgment for thePlain- Plaintiff obtain d Judgment in the Court of Cimmon Pleas, and had a Writ to 5 Arch-biſhop, ad he: 


1 a fans Revitie; The Cauſe was then remov'd by Writ of Error, into the Court of Queen l- Bench, by the Defendant. 
N Anne 3 Upon Argument there, the Court were all of Opinion, That the Right appear d 5 be with the Defen⸗ 
big 4 . . dant, and that what the Plaintiff inſiſted upon, was at moſt but a Slip of the Perſon that drew the Plea, 


1 / 


T judgment for the no Defendant. | 


* 


TS 1 tile. A to the firſt, the Plaintiff has endeavoir d to derive a Title to himſelf to the ſecond Turn ; but as to 
0 abs +. the Plaintiff's 4 Proſertation,, he alledges pul and | 
„„ 8 2. *. fore the Partition, or the ſecond Turn after, but by one Mar 1 


Brearey, the laſt Incumbent, in the firſ# Turn. And to ſhew Mark Brearey's Title to 
he fays Robert Hitch had it b good Conveyances, and granted the next Preſentation to Mark Brearey; 


nt in that Turn, 


lich is inſufficient, becauſe a Preſentation in Robert Hitch's Right, cannot avail the Plaintiff; or if it 
aan, he ought to ſhe what thoſe Conveyances were, and from whom, which gave Robert Hitch that 
Kigbt. And had he ſhewn em here, it would have appear d, that that Title was by Grant from the 
Plaintiff s own Grand- father, and of the ſecond Turn. „„ 5 5 
"OW upon the Record. The Effect whereof is annex'd, © © -| 58 | 
2 nt ought to be The Sum is, Stick to the Rules of Law, and the Declaration is inſufficient tb maintain: the Plaintiff's 
| J's the Defens | 


Rd nee 4th 1 | Be 
eee * 2 i% 
78 r 
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cdu Way. Judgment ought to be with the Defendant. 


the Plaintiff *'s Clerk having receiv'd abive 4601. from the Sequeſtrators, and rectiving al 


A? 


Writ of Error, werely to continue the Receipt of aw Jucome he has. no Right 10. 


At 1 * : ; 5 » % 1 


JJ © i + - * they are really intitld to the fn Turn, tis more for their Intereſt, that the Defendant prevail, than 


mmi the Plaintiß do; for if this be op the the Defendant, as the third Turn, their Turn is next'; 
e ghe Plaintiff, as the ſecovd, the Dgzudams nuaſt comb fir afteryyards/ beſote hem. 
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Fir Ralph Nevill, and Catharine his Wife, were long ſince ſeiz'd of the Mannor of Guiſley, to which the 


rant to his Anceſtor, Sir Richard Sherburne; 1 
Brearey was preſented by Mark Brearey, who had a Grant of the next Preſentation, from Dr. Robert Hitch, 
* to : The Defendant is entitI'd to the third Siſters Turn, and has likewiſe a Grant by Deed, enroll'd in an- 


tim Thomas Nevill, and Qara his Wife, to William Smith, by Fine, (4) and from him, by another Eine, to (2) 23 Eli! 
Pẽeregrine, Lord Mill ey and from the Lord dang 1 by Grant, to one Robert More, (b) the then Incum- (02 Eliz. 
| m, by itch, (c) the Defendant's Grand- father, whoſe Heir he is. (c) 12Car, 


who had a Grant of 1. 1636. 


Ka Turn K. Warles xſt's upon Kobers More 's Death, Dr. Hitch was preſented in the firf Turn; That upon his Death, Marl Bre-. 
” "Fein © » ey preſented the ſaid Dr. William Brearey in the ſecond Turn, ( and not in the firſt Turn, as the Plainnft 


uc'd it, as aforeſaid; And then the Queſtion between the 


. _ © © fairly offers the Plaintiff an Iſſue, to try that Point? And for that Purpoſe traverſes, that is Lare _ ; 
ACAncy in the ſecond 


VF Plaintiff being conſcious, that the Fact was againſt him; and that this is really a Vacancy in the 


2 + Judgment 8 and and a mere Nicety in Form; and that there was a material Defect in the Plaintiff's Declaration, and for 
Judgment for UL that (which was a Point not mention d in the Ummon Pleas) revers d the former Judgment, and gave 
ze Defect in the Plaintiff's Declaration, is this, It 18 A Matin, that a ane Quare V edit. | 

muſt ſhew theſe two Things; A Title to the Advowſon, And à former Preſentation upon the Nin 7 oY 


one, and that not in any Petſon that ever had the whole Advonſon'be- 1 5 
who (he ſays) preſented William 
preſe 


EE: 825 upon the Rules So the Quelhion in this Cauſe, is purely Matter of Law upon the Rates of Pleading, and ariſes only - 
: + | e eee nee 
ant e- Action. Wave the Nicety of Law, and the Defendant's Plea is a full Anfwer to it; So, Quacung; vis, 


I i therefore humbly hop'd oor Lordſhip will be plrard to affires the laſt Judgment with Fn Gf 
170 VVV finite the firſt, Fudgment; T Profits of the Living, without Account ; and tit he that profecutet this 


2 Meimordndun Trinity Colledge in Cambridge were Defendants, and ſet up a Title to pteſent to this Vat 
© © 2, = ©  Eancy, as in the firf Tun, which they claim to be theirs ; but they have relinquiſh'd: their Plea} 
=. „„ ð and confeſs d the Plaintiff's Action: So their Title is wholly out of the Caſes But if it be true, thag 
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AS 


Es der to Hugh's firtt, and every Son ſucceſſively, in Tail-Male; 
a 1 for Life ; Remainder to Ran, © a In that Richard's eldeſt Son in Tail-Male ; Re- 
maindet to Rich- 


whereby the ſaid Mannor and Advowſon 


8 Tun; Sir John Conſtable, and Joan a 


|  - Declaration, but not in the faid fr ſt Turn, 3 


Shir cbur ne, Bars cov a ; Hirch, 


The Efe of the Record. 


3 Ene 1 
Hs Plaintiff Es 1 Sir Nevill, and Caharine bis Wife 
ſei d of the Mannor of Gail, 


\ 5 „ 


1 85 theix three | ax f Catharine, Wife of Walter Strickland, Joan, Wife of Sir John Conſtable 
26d Cle; Wile of Thame: Nev; that they being ſeiz d, a Partition was made amongſt them of all 

| the Lands deſcended to them from —— other ; and. the Mannor of Gwiſley was aſſign d to the 

Lady Conſtable for her Part; that as to the Advowſon, it was 1 agreed by that 9 that the 


— Maler Strickland; and Citharine; and her Heir 1 1 preſent to the Church in A Queſtion, N21 fr firſt 


; Te Fab Conſtable and Faw, his Wife, a wy econd Turn; . 
EE. iſe: abd bir Heirs, every ehird Tarn; 3 upon the Death of Ar Jahn Cal, 14 
75 Gert bis Wiſe Part of the Advowſon, being a Right to 5 ery ſecond n, deſcended to Sir 


Foba Conf _ ee Heit, who enfeoft d Sir Richard ä n by Dead, 13. 


ee Fr 2 ex to him his ſaid Ad vowſon in Fee; that 1 Richard Sherburne, 28. May, 1593. 


T: Fleetwood, and others of the ſaid Manner; and 


| by the ſaid. granted them his 
2244 Pacer ien to the Uſe of himſelf for Life, Remaindet to 


þ She-burwe his Son, for Life ; Remain- 
emainder to Richard Sherburne, elder 


Son of Sir Richard, 


d Sherburne, the ſecond Son 85 Richard the Son, in Tail-Male; Remainder to the 
third, and evety other Son 'df Richard the Son, ſucceſſively ail-Male; that Virtue of this 
* Feofment and t, Sir Richard was ſeiz d for Life, with 12 * _ as aforeſaid : That 6. 
_  Faly, 1594. =_ Richard dy'd, and Hugh became ſeiz'd, and 20. May, Bie li dy'd without Iflue Male; 
whereupon, Richard, eldeſt Son of fir Richard became ſeizd ; that H Son dy d 1. Aa, 1615. 


without "fac _ rf that 17. April, 1628. Richard, Son of Sir Richard, 45d; Rickart the younger Son, 


became ſeiz d 11. Feb 667. whereby the Mannor and Right of preſenting every ſc- 
kund Turn, d _ 4 Richard >": " his Son by Heir in Tail ; that this Richard the Mg: 


ſion of Sir Richard 060g thus ſeiz d, the Eſtate of the faid Malter SG ctlend and Catharine his Wife, in the 
Advowſon, to t every ff Turn by due Conveyance of Law in that behalf mad > wy duly con- 


Ito Reder Hineb, deceasd, Grand-father of the Defendant, and his Heirs z and the fad Robers 
h the Grand-father, the eh being full, granted the fi! tit Preſentation to Mark ae That 


2 


before 28. March, 1677, the Church 3 vacant by Deat which was the firſt and next Avoi- 

-_ ,.,_ dance after Bre reys Grant, and rhe aid 28. u, 677, al Brearey preſented Milli am Brearey, aiim 
—_ - 4 0 gp Ba of the 4aid Robert Hitch, and he was admitted and inftituted into the ſaid Church, mat 

— 2 4224 1689. the faid Richard Sherburne, the Great Grand-ſon, Father of the Plantiff 10 


Nicholas, ay 4, ſeiz the Mannor and Advowſon, that is, to preſent every ſecond Turn, 


©  . deſeended to Angtber Fer as his Son and Heir in Tail, who; April 6. 98. dy d without Iſſue Male 
that is, to preſent every ſecond 7 urn, deſcended to the = 


- Pina as his Brother and Heir; that the Plaintiff —— eee void, by the 
th of Willliam Brearey, and ſo it belo 


. In Mickaelmas-Term, 1 1704. the Defendant p in this Plea. 


Jecon, 
fence, at pe hs inſiſts on what fellows 


That tis true, that the three Siſters in the Declaration mention d, were ſeir d of the Advowſon in Man- 


ner before mention d; that is to fay * Strickland, and Catharine his Wife, to preſent ever 
every ſecond Turn and Thomas Nevill, and Clare his 
every "third Turn: That upon the 2 th of T homas ed B pr Clare, the third Part-of the tre ny 
viz. to preſent every third Turn, deſcended to Mary N ughter and Heir of the ſaid Care, who 


x thereb ein d, and mary d to Francis Hat). That l 25 f 23 Eli, the ſaid Francis Harvy, and 


is Wife, levy d a Fine of the faid third Tum to William Smith, and his Heirs, to the Uſe of him 


| and 18 Heirs ; that in Ezfer-Term following, Smith, b, by Ange, convey d the fame to Peregrine, Lord 
a 


and his Heim; that whilſt the C n Incumbent, preſented in the ſecond 


Tas, — before belong d to Sir Fob Canftable, and if Ton his Wife, the id Lord Willougtby, by Deel. 


_ to one Jchn Atherton, the next Preientation in his Tus; that the Church alter bs becoming voi ! 
in the Lord Willowg 6 s third Turn, preſented Robert Mare, who was inſtituted and indu 
in the he Time of QElizater 


V More was ſeiz d in Fee, and March 8. 1636. the ſame to Robert 


is Heirs, w 
5 Grand Ather of f Defendant, and his Heirs, ' Robert Hitch was ſeiz d 2 that while the 1 
” Church was füll of More, the Eſtate of Walter Strickland, and Catherine his Wife, In the firf Twn, Ws 


convey'd\to Sir Edward Osborn, Bar. to her $a afterwards the Church became vacant by 


| the Death of Robert More, — in the :tird Tun, as aforeſaid ; whereupon the ſaid Sir Edward 
 Osborn preſented the fad Lobert Hitch, the Defendant's Grand- father, as in firſt Turn, _ was 
inſtituted and inducted in the Time of King Charles the I. the ſaid Robere Hitch afterwards d yd, 


whereby his ſaid third Part, viz. to preſent every third Tarn, deſcended to Henry Hitch, bis Son a 


| ; Heir; and by the ſame Robert's Death, the Chur pms 22 10 Jr, ins Wie; dur, an Avoidance 


in the ſcrand Jun, formerly belonging to Sir Fokn Conſt 
- eancy, the laid William Brearey, the now laſt Incumbent, you * Mark 
en Ten, form, *. ſaid Sir Jobe Conſt able s 


Joan his Wife Ly during which Va- 


und his Lady's, and was Fowl inſtituted and ind 
e Hen lis dy', and the fd cir 1 


in her Right, were 
> of this Advowſon, (which, he fays) was appendant 
ts it; that they dy d ſeizd, and, the Mannor, Advowſon, and other Eftates deſcended to 


. | to the Plaintiff to preſent to the ſaid Church, being fo 
| „ OY te Oe, i. e. the , e e ee ee his Damage 
0 100 


int witha Proteſtation, that he himſcit is fel: d of the — of preſenting Wide Church ere- 
wn, by divers Conveyances made thereof by the Plantiff's Anceſtors: But for his De- 


t the 19th of April, 27 Elix. the Lord W by his Deed, eee he 
— ſaid third Par of the Advowſon, viz.. to preſent fa the third * ſaid Robert More, and 1 | 
ich, 
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